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Legal Issues in Hiring for Mission

ROBERT JOHN ARAUJO,

S.J.

“The harvest is plentiful, but the laborers are few.”

Who gets chosen to be a laborer in the vineyard of
Jesuit higher education? What kinds of factors may
legitimately be taken into account in the decision?
From the viewpoint of United States law, much
depends on how one defines the vineyard.

In the context of U.S. law as it relates to the making
of hiring decisions, employment practices are the con-
cern of Title VII of the Civil Rights Act of 1964. In
choosing to hire or not to hire, employers, as we all
know, generally cannot discriminate against would-be
laborers on the grounds of race, color, religion, sex, or
national origin. The authoritative scrutiny provided by
the anti-discrimination provisions of Title VII ensures
that choices shall be made on the basis of merit and
substance, not on the basis of racial, ethnic, gender, or
religious grounds which generally have no bearing on
the talents of the laborer to perform the tasks for which
that laborer is hired.

Jesuit colleges and universities, however, historically
have defined themselves as a particular kind of vine-
yard. Despite recent claims that Jesuit institutions are,
for better or worse, already far along in a process of sec-

Matthew 9:37: Luke 10:2

ularization that will inevitably make them indistin-
guishable from universities with no claim to religious
affiliation,’ Jesuit schools continue to present them-
selves as different. They continue to be places where

Robert John Araujo, S.J., is associate professor of law at
Gonzaga University, Spokane, Washington. This article is
a much shortened and revised version of his “The Harvest
Is Plentiful, But the Laborers Are Few’: Hiring Practices
and Religiously Affiliated Universities,” University of
Richmond Law Review 30 (1996): 713-80.

' For an account that applauds the separation of the profes-
sional work of the Catholic university from its religious foun-
dation, see Mark Tushnet, “Catholic Legal Education at a
National Law School: Reflections on the Georgetown Experi-
ence,” in Georgetown at Two Hundred: Faculty Reflections on the
University’s Future, ed. McFadden (Washington, D.C.:
Georgetown University Press, 1990); in another vein alto-
gether is Chris Reidy’s lament over the loss of a Jesuit insti-
tution’s “soul” in the pursuit of “mainstream excellence.”
See “Hitting the Heights,” Boston Globe, Mar. 28, 1993.
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laborers—teachers and administrators in particular—
are invited to come together as members of a commu-
nity with a rich, living tradition of seeking
understanding in the context of religious belief.

As the other articles in this issue of Conversations
attest, however, recent and complex trends have begun
to raise serious questions about how long Jesuit insti-
tutions will continue to be able honestly to claim that
they are distinctive. Many commentators throughout
the country have begun to focus on the possibility of
instituting some sort of preferential hiring program
designed to reinforce the religious affiliation of Jesuit
universities. The question arises: May religiously affili-
ated colleges and universities legally institute such a
program? In what follows, I shall argue that they cer-

tainly may.

The Three Religious Exemptions
of Title VII

Jesuit colleges and universities and other religiously
affiliated institutions have already addressed the issue
of how the institution’s mission can or may play a role
in employment practices. In some instances, these
pracrices have allegedly violated the civil rights of indi-
viduals because they were either discharged or not
employed on the grounds of religious considerations.
These cases include the discharge of a teacher at a reli-
giously affiliated primary school who became pregnant
out of wedlock and the hiring of ordained ministers
because of the requirement of ordination as a qualifica-
tion to teach seminarians, as well as the preferential hir-
ing of members of a religious order to teach philosophy
in a university founded by and affiliated with the same
religious order.

It is also clear thar religious organizations generally
have grounds for some, but not all exemptions from the
requirement for non-discrimination employment prac-
tices of the Civil Rights Act of 1964. These exemptions
cover, (1) religious corporations, associations, educa-
tional institutions, or societies who employ individuals
of a particular religion to perform work connected with
their religious acrivities; (2) employment practices
which admit or employ an individual on the basis of
religion, sex, or national origin where any of these char-
acteristics are bona fide occupational qualifications rea-
sonably necessary to the “normal operations” of the
employer’s business or enterprise; or (3) employment
practices of a school, college, university, or other edu-

cational institution to hire individuals of a particular
religion where the educational institution is “in whole,
or in substantial part, owned, supported, controlled, or
managed by a particular religion or by a particular reli-
gious corporation, association, or society, or if the cur-
riculum of such [institution] is directed toward the
propagation of a particular religion.”

A question remains: what happens when the employ-
ee or candidate for employment is not a member of the
religious group which sponsors the university? In other
words, what happens when the Jesuir college or univer-
sity seeks out candidates for employment who are not
necessarily members of the church or religious order
which is the source of religious affiliation but who are
desirous of supporting the mission of the religiously
affiliated university? The language of none of the three
exemptions of Title VII addresses these situations. Does
this mean that the institution violates Title VII when it
prefers a candidate for employment who indicates a per-
sonal desire to support the mission of the religiously
affiliated institution over a candidate unable or unwill-
ing to articulate his or her position vis-a-vis the religious
identity and mission of the school?

One federal appellate court and the United States
Supreme Court have offered helpful insight pertaining
to not hiring or to discharging individuals whose views
conflict with those of the religiously affiliated institu-
tion. The Seventh Circuit responded to the allegations
of sex discrimination made by Dr. Marjorie Maguire,
who applied for the position of associate professor of
theology at Marquette University. She alleged thar she
was denied on at least six occasions the appointment
she sought because of her gender and because of her
controversial views on the morality of abortion. The
lower court noted that the crucial issue was not the
alleged sex discrimination but, rather, the plaintiff’s
views on abortion, which conflicted with the Roman
Catholic Church’s teachings and position. Although
Dr. Maguire professed to be a member of the Catholic
Church, she asserted that the preferential hiring policy
adopted by the defendant university to hire Jesuits sex-
ually discriminated against her. Ultimately the Seventh
Circuit found that the principal issue was not the alle-
gation of sex discrimination but, rather, the plaintifl’s
personal views, which were hostile to the goals and
mission of Marquette. The circuit court concluded that
the plaintiff did not have Title VIl grounds for chal-
lenging the employment practices of Marquette
because she was not discriminated against on the basis
of either sex or religion.
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AFTER LENGTHY
CONGRESSIONAL DEBATE,
A STRONG CONSENSUS
EMERGED ABOUT TITLE VII
WHICH WOULD
“PERMIT OUR RELIGIOUS
AND CHURCH-RELATED
COLLEGES AND CHARITABLE
INSTITUTIONS THE FREE-
DOM TO EMPLOY THE
TEACHERS AND PERSONNEL

OF THEIR CHOICE.”

C()Ny'ERSA'rl()Ns/ FaLL 1997

The Supreme Court in 1987 addressed similar issues
in the Amos case. There the employer was the Church
of Jesus Christ of Latter Day Saints, which owned and
operated a recreational facility and gymnasium at which
Amos was employed. The facility was run as a non-prof-
it recreational facility open to the public. Amos and
other employees of the church were dismissed because
they had failed to obtain “temple recommends,” certi-
fications that they were members in good standing
regarding particular church practices. The former
employees alleged that if the church, under Title VII,
were able to discriminate on religious grounds by firing
employees from non-religious jobs, the establishment
clause of the first amendment of the U.S. Constitution
would be violated. The fact that this case was largely
decided on the constitutional issues does not restrict
the insight it provides concerning the multiplicity of
questions regarding employment discrimination allega-
tions and religiously affiliated employers. The court rec-
ognized that the non-profit activities of religious
employers are entitled to protection from Title VII dis-
crimination allegations when the work involved has
been defined by the religious organization as being rel-
evant to carrying out its mission. Moreover, the court
held that the statutory insulation from anti-discrimina-
tion enforcement given to religious organizations for
employment practices involving non-religious positions
did not violate the establishment clause.

Justice Brennan’s concurring opinion fleshed out the
important issues inherent to the court’s decision. He
recognized that Title VII's exemptions address the non-
profit activities of religious employers and are related to
“the legitimate purpose of alleviating significant
governmental interference with the ability of religious
organizations to define and carry out their religious
missions.” But Justice Bremnan was not content
with assuming what religious missions and organiza-
tions mean.

He understood “religious activity” to have a broad
meaning. His definition emerges from the variety of
human endeavors consisting of individual participation
in a “larger religious community” which “represents an
ongoing tradition of shared beliefs, an organic entity
not reducible to a mere aggregation of individuals.”
This definition avoided the legalistic and technical, and
it embraced the realistic and practical. His insight
acknowledged the significance that those individuals
who are committed to the mission of the religious orga-
nization are those persons qualified to determine which
activities in fact further the organization’s mission. He
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demonstrated that those individuals who are members
of the community and are “committed to [its] mission”
are best able to determine what constitutes a “religious
activity.” It is not public officials equipped with statute
books and judicial opinions, legislative histories, and
law dictionaries who can address this important issue.
but rather it is those individuals who are in some way
committed to the institution’s beliefs, practices, and
observances who are best qualified to provide answers.

With this corpus of constitutional and starutory law
as background, Jesuit colleges and universities can
claim both the right to determine whar constitutes their
religious activity along with the sovereign exercise of
employment practices that favor certain types of indi-
viduals over others.

A review of all the legislative history of the Title VII
exemptions also lends support to these claims (despite
the recent claims of the Ninth Circuit Court in E.E.O.C.
v. Kamehameha Schools/Bishop Estate).”  After lengthy
congressional debate, a strong consensus emerged
about Title VII which would “permit our religious and
church-related colleges and charitable institutions the free-
dom to employ the teachers and personnel of their
choice.” As the debate on these exemptions conclud-
ed, any legislative intent that the religious exemptions
applied only to a narrow group of religious educational
institutions died. When the analyst carefully reviews
the legislative debate on these provisions, it becomes
clear that Congress acknowledged the need that reli-
gious liberty extend to a very wide group ol institutions
claiming some kind of religious affiliation determined
not by the federal government or the courts but by the
institutions and the people who comprise them.

A Plan for Positive Action
and Apostolic Preference

With the breadth of these exemprtions in mind, a
blueprint for hiring practices which are consistent with
Title VI1 begins to take shape. Such a plan could enable
Jesuit colleges and universities to formulate an affirma-
tive action, apostolically preferential, and mission-sen-
sitive hiring policy. While candidates for employment
may be co-religionists, they need not be. What is rele-
vant to the preferential treatment is the hiring instiru-
tion’s identification of those candidates who would
enthusiastically support and further the mission of the
religiously affiliated school. I suggest that such prefer-

ential hiring practices would be consistent with the

http://epublications.marquette.edu/conversations/vol 12/iss1/5

meaning of Title VII and its provisions for religious
exemptions. These employment practices also would
enable institutions to engage in hiring conversations
that would help determine the candidates’ understand-
ing of and sympathy with the apostolic mission of
these schools.

The ability and the opportunity ot the religiously
affiliated school to pursue affirmative action hiring
would contribute to its survival in the larger world of
American higher education. This claim for survival is an
exercise of the right of self-determination which is
ingrained in western democratic political theory. The
religiously alfiliated school of today retains the right as
well as the legal protection to determine its own des-
tiny and its own character.

Part of my proposal is rooted in Justice Frankfurter's
concurring opinion in Sweezgy v. New Hampshire (1957).

Justice Frankfurter identified “four essential {reedoms”

associated with higher learning: (1) the determination
of who may teach; (2) what is to be taught; (3) how
these subject matters shall be taught; and, (4) who is w0
be taught. Each of justice Frankfurter’s essential {ree-
doms has relevance to my argument and to the ques-
tion of whether Jesuit colleges and universities in the
United States will be able to retain the right of sell-
determination in the future. While religiously afliliated
universities will offer tuition in many subjects raught
also in secular schools, they also incorporate into the
curriculum subjects respectful of the religious tradition
that permeates the character of the school. Moreover,
religiously aftiliated schools have the freedom to direct
how all subjects, including secular ones, are to be
taught.

The kind of affirmative action plan which I propose
does not seek only the co-religionists who participate in
the same religious beliefs of the hiring institution. The
action I propose is more inclusive and extensive. It
seeks to identily, recruir, and hire those individuals
who share in the vision tor the future which accompa-
nies the exercise of self-determination undertaken by

“In E.E.O.C v Kamehameha Schools/Bishop Estate the Ninth
Circuit Court has clouded the right to self-determination for
religious organizations in non-profit activities; however, as 1
argue at length in my article in The University of Richmond
Law Review, thar case construes the exemptions to Title VIT
much too artificially and mechanistically, and fails to take
into account key issues in the legislative history.

110 Congressional Record. 2593 (1964). Emphasis added.
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JESUIT COLLEGES
AND UNIVERSITIES ARE
GIVEN STATUTORY
FLEXIBILITY TO
SELECT EMPLOYEES
WHO SHARE IN SUCH
SCHOOLS® MISSTION::
TO SEEK WISDOM AND
UNDERSTANDING WITHIN
A CONTEXT OF

RELIGIOUS BELIEF.

the institution and its community of scholars which
concludes that the school, besides having a secular
mission to teach secular subjects, also has a mission to
teach them in the context of faith. The plan would
follow several phases. The first phase would take place
within the university when it determines that an exist-
ing position within the ranks of the faculty or
administration is to be filled or a new position is to be
created. Here, the community should address the
threshold question: is it important for the individual
who is selected and hired to share in or support the
mission of the institution insofar as it is defined by the
religious affiliation? Assuming a positive response to
this issue, the second phase of the plan would consid-
er how the mission of the institution should be fearured
in the advertisement announcing that the vacancy
exists. The content of the advertisement would also be
incorporated into the personal contacts members of the
faculty and administration might make. The third phase
would be executed in the interview process itself.
Quesrions designed to ascertain the candidate’s views
on and understanding of the history and mission should
be raised, along with questions about how each
candidate envisions his or her own contributions to this
mission. While these questions should avoid what
might appear to be some test of orthodoxy, they should
also shun polite, diplomatic questions which avoid get-
ting to the heart of the issue and the genuine beliefs of
the candidate toward the institution’s religious identity
and mission. These questions could also be raised prior
to the in-person interview. If the university has a mis-
sion statement, the candidate could be requested to
submit a written response detailing how he or she
would help further the mission if an offer of employ-
ment were made. The candidate’s written submission
could then be used to facilitate the telephone or on-
campus interview which might follow. The final stage of
this plan would be ongoing. 1t would be the continua-
tion of a substantive discussion by both the recently
hired as well as the veteran employees of the university
to ensure that their individual and communal under-
standings of the religious nature and mission of the
school remain a part of their focus.

An important issue which the pragmatic administra-
tor of a religiously affiliated university might well raise
at this point would be whether my proposal would
jeopardize receipt of federal or state funding. A critic of
my proposal might argue that implementation of this
proposal would produce a violation of the establish-

ment clause of the first amendment. My proposal
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should not raise establishment clause concerns  Dbecause critical employment appointments could not
because, as the United States Supreme Court has held,  be made with mission-oriented goals in mind.
federal funding of most educational functions at reli- And this the American legal matrix does not mandate.
giously affiliated universities is constitutionally permis-

sible under Tilton v. Richardson. The Tilton Court, in

citing a case upholding the legality of a federal con-

struction grant to a religiously aftiliated hospital, noted

that not every form of financial aid to religiously spon-

sored activities violates the first amendment. The thrust

of my proposal does not mandate that only co-religion-

ists are hired to do specifically religious work; rather, it

develops a responsible program for employing individ-

uals from different religious backgrounds (including

co-religionists) or even no religious background to

teach or to administer at the university. The primary

effect of this proposal is to hire individuals, regardless

of their own religious persuasion, who demonstrate the

willingness and competence to support the mission of

the school. This is clearly permitted under the consti-

tution, for, as the court noted in Tilton, the “crucial

question is not whether some benefit accrues to a reli-

gious institution” but whether the benefit’s “principal

or primary effect advances religion.” The constitution

permits a religiously-atfiliated university that receives or

applies for assistance in promoting broad educational

goals to take steps to insure that the people it employs

will support its distinctive educational mission.

Hope for the Future

While employers cannot, at one level, discriminate
against would-be employees on the grounds of race,
color, religion, sex, or national origin, Jesuit colleges
and universities are nonetheless given statutory flexibil-
ity to select employees who share in such schools” mis-
sion: to seek wisdom and understanding within a
context of religious belief. Preferential hiring practices
such as are recommended here could help promote
and sustain the diversity that is important to American
culture and education vis-a-vis race, ethnic heritage,
color, sex, and even religion. Mission-sensitive hiring
practices can acknowledge that while some private and
public institutions will and ought to remain secular,
others need not and should not. Diversity is enhanced,
and pluralism is protected. If affirmative steps are not
taken to address the erosion in religiously affiliated
higher education, it is quite possible, perhaps even
inevitable, that the religiously affiliated university will
become extinct, not because of voluntary decision, but
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